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Mr. Charles J. Downing 
construction Engineer 


~ 


Department of Publis Works end Highways: 


State House Annex 
Concord, Now Haspshire 


"Res Nashua FU. 326 


Clains 


- Dear Hr. Downing: 


21, 1956 concerning the percentage 


., 


o 


This ia in response to your letter of November . 
s retained with respect to 0 ert. 
etor in Hashua FU. °. 


Peter Salvucci & Sons, Inoc., the prime contra 


Charpentier. 


loam furnished Cameron presumably 


charge against Cameron because of 


perforn, leaving the probable amount due 
The only other information concerning the Ch 
that it is in the amount of $500. Both clains have the protec 


tion of the prine contractor's bond 


You state that the 


sum of $7,000 against the prime contractor on account of 
asserts that he 1s enti 


to receive this sum forthwith. You ask our views in the oiroune 


claims. The prime contractor now 


etances. 


for use in 


(2), P2650” 


326(2), Px2650-H and the clains of Albert J. Cameron and Victor 


a sudcontractor. You note that the prime contractor has 4 pack 


the latter's failure fully te sues 
Cameron of $486.35- . 


Mae 


| As you explained and 28 your file reveals gn ee 
Cameron, a5 mbcontractor, has asserted a clain against the = TA a ae 
prime contractor with respect to the subcontract; while Char~ | 
pentier has advised you that he has a claim against Cameron for 





his undertaking 48 


HB 
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Charles Je Downing —_ Ze 


fications for Road and Bridge Construction, January 2, 2948. 
Particular reliance was had upon Section 9.02, the pertinent 


to vest a broad discretion in the Commissioner in respect to +. SG 


the Commissioner must be in e position to show, for example, =e ‘ 


‘tractor has no set-off or counterclaim against the creditor. - 








, Pg Sc ane ee cle eae Se 
auioepemampone 7 pared es meen er . 








































We understand that the fund is retained have been. 
retained under the authority of Division 9,00 of Standard Specie 


tion of which is quoted: — & 


ei hex siakiols i 
Sind ° A ‘ . 
t ’ 


"No moneys, payable under Ane gontract or any 
part thereof, except the estimate for the first 
 ménth or petiod, shall bectno dus and payable, gt eee 
. "ay the Commissioner so elects, until the Contractor. -.. 


ae fea? ef: 
sips Ne 
ey ba ay: 
{ py oe 
A ate a. 


rp Foe . shall eatisly the Commissioner that he has fully =... 0°: ears 


“gettled or paid for all labor performed or furn~ Age ed 
-. s Sahed, for all equipment hired, including trucks, <..° 
for all materials used, and for fuels, lubricants,” : 
‘power, tools, hardware and supplies purchased by - =) - 2 

the Contractor and used in carrying out said cohe ..: ” 
| traot and for labor and parts furnished upon the ~..' ‘Ne, 
-* order of said Contractor for the repair of equipe :. 
- ment used in carrying out said contract, and the Hee a A 
: Coamissioner, if he so elects, may pay any and 
all such bills, in whole ot in part, and deduct . 

the amount or amounts so paid from any monthly 


or final estinate, excepting the first estimte.t © 08). 144 
The language set forth Just adove would appear 


claims against contractors, This is true; but such discretion .° 
4s not to be deemed to be without limitation. If called upon 


that be has reasonable grounds to believe that the contractor ~— Re ore 
hag not satisfied his just obligations. And even greater oblie |.” ara 
gation is imposed if the Commicsioner elects to pay “any and ©. 
ell such bills.* Such action he takes at his poril; he relies 
upon the assumption that a given bill is a just one, that its yee 
amount is correct, that it is due and payable, and that the con= r 


Concisely, to pay “any and all such bills” is to perform a Judie -. 
efeal function without the protection afforded by law to a Judg@e = 


The Legislature in RSA 4+7:16-18 has provided 
an eppropriate means for the protection of those who deal with eit AL 
contractors on State work, A bond 4s required of such contractors = *" : 
the cost of which, parenthetically 1t-may bo assumed, affects the yee, 













oF contenant : cetaee « assuring th payment t . " 3 
=, tractual obligations. :: Lt 48 not: ‘Been tha public ‘officer COT e © 
“?* epgeting on behalf of the State ha any greater cot duty to’ pot. atial 








































ne -4 
:  : ae creditors 5f a contractor than to; bond is fursiished ; 
4 bes at Be ceniied ad Lite. ne be * coi aS ae 
re, eas. 
ase aie 
Se 
fe oat. Jeet only to such iar of the contract. Atself or of the. 
7 Gneorporated Standard Specifications as may reasonably apply and 
“le. §ndieate otherwise. Withholding of moneys earned is a drastic. 
lo. €Ct. «AB @ measure to protect the interests of the State it is ; 
coo. an effective, salutary device; as a means of protecting creditors 
Pe ee of the contractor the utmost care should be exercised to avoid -: 
‘ " . an dsproper imposition upon him. The necessity of withholding - 
mo hes for this purpose should be measured against other means of pro~ -- 
mt ..  . testion afforded, ss, specifically the existence and adequacy 
es of the statutory bond, and the general ee of the contractar. 
x _ In the prosent ease « bond was furnished as reo 
‘ quired by law in an amount entirely sufficient to afford full 
protection to all who might be interested. In the matter of 
Cameron your files show that his claim was made with you for the 
purpose of obtaining the benefits of the bond and with no other 
i remedy in mind. The Charpentier claim makes no reference to the ; 
ae Se bond but its language clearly suggests an attempt to rely upon eae 
ah | the statutory procedure. These claimants have thus been accorded --.- _- 
> the full protection intended by the BEGARTeror ss You have no og ae 


further duty with respect to then. _ Cen Ft 


ee a ' Peter Salvucei & Sons, Inc. has made demand upon. 
+ you for the retained percentage. We understahd that the surety . 
Rags no objection to your making the payment. In the cirounstances. 
--* Qf thie case 4t is our opinion that you may properly pay over — 
that portion of the retained percentage which aad = ~~ on 
account of the oLalmns herein discussed, | -s, 


Tour entire file is returned, 


